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VIRGINIA: 
In the Supreme Court of Appeals held at the Suprelll<' 
Court of Appeals Building in the City of Richmond on Tues-
day the 4th day of March, 1958. 
ARNOLD PAUL LASSITER, 
against 
C. LYCURGUS JONES, 
Plaintiff in error 
Defendant in error. 
From the Court of Law and Chancery of the City of Norfolk 
Upon the petition of Arnold Paul Lassiter a writ of error 
is awarded him to a judgment rendered by the Court of Law 
and Chancery of the City of Norfolk on the 16th day of 
October, 1957, in a certain motion for judgment then therein 
depending wherein the said petitioner was plaintiff and C. 
Lycurgus Jones was defendant; upon the petitioner, or some 
one for him, entering into bond with sufficient security before 
the clerk of the said Law and Chancery Court in the penalty 
of three lmndred dollars, with condition as the law directs. 
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In the Court of Law and Chancery of the City of Norfolk 
on October 16th, 1957. 
.. 
" 
.. • • 
ORDER. 
This day came the parties, in person and by counsel, and 
thereupon came a jury, to-wit; Benjamin H. Ames, Sr., 
Thomas E. Acey, Essye Edwards, Horace H. Jacks, Catherine 
A. Lankford, Gertrude S. Webster and Harland F. Simonds, 
who upon being duly sworn the truth to speak upon the issue 
joined and having heard the evidence of the plaintiff the 
Court struck the plaintiff's evidence, to which action of the 
Court the plaintiff, by counsel, duly excepted, thereupon the 
jury retired to its chamber and after sometime returned a 
verdict in the following words, "vVe, the jury find in favor 
of the defendant", thereupon the plaintiff, by counsel, moved 
the Court to set aside the verdict of the jury and grant him 
a new trial upon the grounds that the said verdict is contrary 
to the law and the evidence, which motion after having been 
fully heard and maturely considered by the Court is over-
ruled, to which action of the Court the plaintiff, by counsel, 
duly excepted. 
Whereupon it is considered by the Court that the plaintiff 
take nothing for his false clamor and that the said defendant 
go hence without day arid recover of the said plaintiff his 
costs about his defense herein expended, to which action of 
the Court the plaintiff, by counsel, duly excepted . 
• • • • • 
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.. • .. • • 
ASSIGNMENTS OF ERROR. 
Pursuant to the Rules of the Supreme Court of Appeals of 
Virginia, plaintiff hereby designates as his Assignments of 
Error,. the following: 
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Hillis Childs. 
1. The Court erred in granting defendant's motion to 
strike the evidence of the plaintiff. 
2. The Court erred in failing to grant plaintiff's motion 
to set aside the verdict and award a new trial. 
3. The Court erred in entering judgment for the defend-
ant. 
ARNOLD P 4 UL LASSITER 
By JERROLD G. WEINBERG 
Of Counsel . 
.. • • • • 
Filed Dec.13, 1957. 
L. M. CALVERT, D. C. 
page 6 r HILLIS CHILDS, 
called as a witness on behalf of the plaintiff, having 
been first duly sworn, testified as follows: 
Examined by Mr. Weinberg: 
Q. State your full name, please, sir. 
A. Hillis Childs is my name. 
Q. ·where do yon live 1 
A. I live at 943 Reservoir Avenue. 
Q. How old are you 1 
A. Fifty-one. 
Q. What is your occupation? 
A. Bricklayer. 
Q. Did you have an opportunity to see the scaffolding on 
which 1\Ir. La-;siter had been working when he was hurt? 
A. Yes, sir. 
Q. When did you-
Mr. V{illiams: Your Honor, let's find out whether he was 
there or not. 
The Court:· If he saw it, he was bound to be there. I 
don't know ·whether he was there when he was hurt or not. 
By Mr. Weinberg: 
Q. When did you see that scaffolding? 
A. I saw it five days after he was hurt, so they say. 
4 Supreme Court of Appeals of Virginia 
Hillis Childs. 
page 7 ~ By the Court : · 
, Q. How did you know it was the .scaffolding on 
which Mr. Lassiter had been working when he was hurt? 
Mr. "Weinberg: I can find out at what address it was. 
By the Court: 
Q. How do you know it was the scaffolding that Mr. Las-
siter was on when he was hurH 
A. Well, the helper told me, and Mr. Jones told me. 
Mr. Williams: I move to strike it out. 
Mr. Fine: He said that Mr.Jones told him. 
The Court: It is not to be stricken. It is admissible 
evidence-not that the helper told him, but that Mr. Jones 
told him. 
By Mr. Weinberg: 
Q. Did you notice the lumber in that scaffolding? 
A. Yes, sir, I certainly did. 
Q. Did you notice in particular a 1 by 8 board 1 
A. Yes, sir, I did. 
Q. What was the condition of that board 1 
A. It was a rotten piece of board. 
Q. Will you tell us where that board was and how it was 
affixed to the scaffolclingf 
A. The end of this 2 by 8 was nailed into the window-one 
end of it. The other end was nailed onto a 2 by 4 
page 8 ~ that comes down to the ground. It hit the 2 by 8 
half in two. One end was into the window and the 
other end was on the leg of the scaffolding. 
Q. State whether or not that 1 by 8 was broken f 
A. It was not broken; it was rotten. 
Q. It was whaH 
A. It was rotten, because of the break. 
Q. vY as it broken or not when you saw itf 
A. It was broken half in two. 
Mr. vVilliams: I object. It is a leading question. 
(The last question and answer were read by the reporter.) 
Mr. Williams: I understood the witness to say that it 
was not broken. 
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By Mr .. Weinberg: 
Q. Is there any question as to whether that board was 
broken half in two T 
A. It was broken half in two. 
Mr. Williams: I object, as leading. 
The Court: I agree that it is leading, but it is done now. 
Go ahead. · 
By Mr. Weinberg: · 
Q. Was that a sound piece of lumber or not? 
A. No, sir, it was not. 
Q. How would you describe it with regard to soundness T 
A. It was rotten. It had been soaking wet and had 
page 9 r dried, but still you could not tell it until it broke 
in two. It had been wet a long time. I looked at it 
good, because I .had to mend the scaffolding to go back on it, 
myself. That was the reason why I took notice of this rotten 
2 by 8 that was under there. It broke half in two, with one 
end hanging in one place and the other end hanging onto the 
2by4. 
Q. Did you build that scaffolding back up when you went 
to work there? 
A. Yes, sir, I rebuilt it back. 
Q. State what kind of lumber you used to build it back? 
Mr. \Villiams: I object to that, Your Honor, as not ma-
terial. 
The Court: I sustain the objection. 
By Mr. Weinberg: 
Q. Did you talk-well, that would not be admissible. 
Mr. Weinberg: If Your Honor Please, that is all I have 
from this witness. I reserve the right to recall him after 
Mr. Williams examines him. 
Mr. Williams: I did not bear you. 
Mr. Fine: Yon may inquire. 
Mr. Weinberg: You may examine if you care to. 
page 10 r CROSS EXAMINATION. 
By Mr. Williams: 
Q. On what day did you go there to work? 
A. I don't know right now, sir. It was the time that I met 
Mr. Jones there. · 
Supreme Court of Appeals of Virginia 
Hillis Childs. 
Q. You said something about a week after the accident? 
A. Five days, from what they said. I don't know the date. 
I know that the morning I was there I met Mr. Jones. 
By the Court : 
Q. You said something about the wood being soaked m 
water. What did you say¥ 
A. This piece of wood bad been lying for a long time and 
had been, wet and soaked and was rotten through. It had 
been wet, just like a piece laying on the ground a long time. 
Q. Was it wet when you saw it T Is that what you mean? 
A. It had been wet. You could see that it was soaked like 
-rotten-like being wet, laying on the ground a long time. 
I took notice because I was going on the scaffold. I have been 
going on scaffolds seventeen years. A lot of people hurt 
themselves and kill themselves. I take notice of scaffolds when 
I build them. 
The Court: Go ahead, Mr. Williams. 
By Mr. Williams: 
Q. How long did you work there T 
A. How long did I work for Mr. Jones T 
page 11 ~ Q. Yes. 
A. I worked there two days. I was there two 
whole days, but I did not work the two whole days I was there. 
Q. Were you the sole man who was working there T 
A. SirT 
Q. Were you the only person who was working there 1 
A. He had a helper there that was helping me. 
By the Court: 
Q. Who is "He"T-Mr. Jones? 
A. His name wa.s George Staton. It was Mr. Jones' helper 
that he had for me. 
By Mr. Fine: ' 
Q. Did you understand the Judge's question T The Judge's 
question was : Who was the man who had the helper there T 
The Court: He said he had a helper there. I did not know 
who he meant by "He." 
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By Mr.Fine: 
Q. Did you mean Mr. Jones? 
A. Yes, sir, Mr. Jones. 
By Mr. Williams : 
Q. Now, Mr. Jones employed you some five days after the 
scaffold fell to finish the work Y 
A. To finish the brick work. 
Q. What¥ 
A. To finish the brick work. 
page 12 ~ Q. That necessitated your fixing the scaffold 
that was broken down Y 
A. Yes, sir. I mended the scaffold. 
Q. It was perfectly open and obvious that that board was 
not good. Is that right Y 
A. It wasn't good, 110, sir. It was not good. 
Bv the Court: 
· Q. That is not the questio.n he asked you. He asked yo~ 
whether it was apparent that it was not good. 
A. vVhat do you mean, Judge? 
Q. Could you by glancing at it see that it was no good? 
A. No, sir, you could not tell it by just glancing at it that 
it was no good. 
By Mr. Williams: 
Q. In ordinarily looking at it in place it appeared to be 
all right, didn't it? 
A. Well, it was just nailed up, and when you walked along 
and looked at it you would probably say it was all right. 
Q. Did you complete the job for Mr. Jones Y 
A. Yes, sir, the brick work. 
Q. That was all there was to be done, wasn't it? 
A. There was more carpenter work to be done, but I just 
did the brick work. 
page 13 ~ Q. Didn't you do the carpentry work? 
A. No, sir, I didn't. 
Q. Who built the scaffold back up Y 
A. I did, myself. 
Q. He hired vou to complete the work for bow much Y 
A. I did not do it for the job. I worked by the hour for him. 
Q. You worked by the hour Y 
A. By the hour. 
Q. At $2.75 an hour? 
8 Supreme Court of Appeals of Virginia 
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A. $2.50 an hour is what he paid me. 
Q. Weren't you paid $3.00 for dojng it an hour? 
A. No, sir, I did not charge him $3.00 to do the work. I 
charged him $2.50, in case I might get some more work from 
him. I told him I wa.s getting for my work $3.25-
The Court: Let's go to something material. It was $2.50 
he said. 
By Mr. Williams: . 
Q. How long did it take you to finish it? 
A. I was about fourteen hours over there of the two whole 
days I worked. 
Q. That was part of two days, wasn't it? 
A. Part of two days, yes, sir. 
Mr. Williams: That is all. 
page 14 ~ RE-DIRECT EXAMINATION. 
By Mr. Weinberg: 
Q. As I understand it, this board-
Mr. Williams: Your Honor, I object to the leading. 
The Court: I sustain the objection. 
Mr. Weinberg: I have not :finished yet. 
The Court: You started out completely leading·. You were 
going to tell him what you understood. This is your witness. 
Mr. Weinberg: I will rephrase it. 
By Mr. Weinberg: 
Q. State whether or not that board was rotten when you 
looked at it? · 
A. Yes, sir, that board was rott~n when I looked at it. 
Mr. Williams: I object to that. We have been over that. 
The Court: I sustain the objection. Disregard it. 
Byl\fr. Weinberg: . 
Q. State whether or not you could see that that board was 
rotten¥ 
A. Yes, sir. When I walked up to lift these pieces off the 
ground, and there was this piece hanging down, I looked to · 
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see what had caused this board to break. It was a rotten piece 
of board. 
page 15 ~ Q. How close did you have to get to that board to 
discover its condition? 
A. After I walked up to it, about this distance from here 
to there (indicating). 
Mr. Weinberg: Could we say that is three feet, Your 
Honor? 
A. After I knocked the board away I could tell that it was 
rotten. 
The Court : Two and a half to three feet. 
l\Ir. "\Veinberg: That is all. 
Mr. "\Villiams: Come down. 
ARNOLD PAUL LASSITER, 
the plaintiff, having been first duly sworn, testified as follows: 
Examined by Mr. Weinberg: 
Q. State your full name, please? 
A. (No answer) 
Mr. vVeinberg: Your Honor, I am going to have to shout 
a little bit. Mr. Lassiter is slightly hard of hearing. 
page 16 ~ By Mr. Weinberg: 
Q. State your full name f 
A. Arnold Paul Lassiter. 
Q. Speak toward these gentlemen so that they can hear you. 
A. Arnold Paul Lassiter. 
Q. How old are you? 
. A. Forty-seven. 
Q. You are forty-seven f 
A. Last June the 26th. 
Q. Where do you live? 
A. I live at 888 Norview Arch in Norview. 
Q. Where were you employed on November 21, 1956? 
A. By Mr. Jones. 
Q. How was Mr. Jones paying you? 
A. By the hour. 
Q. How much per hour? 
A. $2.75. 
Q. How many days had you been working for him on this 
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particular job; not the other work that you had done for him 
before, but on this particular job prior to November 21st? 
A. The best I recall, three or four days on this particular 
job. 
Q. What were you doing for him Y 
A. I was doing some brick work at that time. 
page 17 ~ Q. You were doing some brick work? 
A. Yes, sir. 
Q. State whether or not it was necessary to have scaffold-
ing put up to do that brick work? 
A. Yes, sir; I had to have scaffolding. 
Q. State whether or not Mr. Jones hired another man to 
work with you on this job f · 
A. Yes, sir. 
Mr. Williams: I object to that, Your Honor. He can't 
know whether Mr. Jones did or did not. 
By Mr. Weinberg: 
Q. Was there another man on that job helping you Y 
A. Yes, sir. 
By the Court: 
Q. Did you employ him? 
A. The way it was done, Mr. Jones asked me to g·et some-
body to help me on the job. 
Q. He asked you to get somebody¥ 
A. I went and got this man. 
. Q. Mr. Jones did not designate any particular person? He 
asked you to go and get some qualified person to help you on 
. the job. Is that right? · · 
A. Yes, sir. 
Q. Who made the arrangements with this man as to h<iw 
· much he should be paid-you or Mr. Jones? ·. 
page 18 ~ A. Yes, sir, Mr. Jones was supposed to pay the 
man. 
Q. I asked you who made the arrangements¥ 
By Mr. Weinberg: 
Q. Do you hear the Judge¥ 
The Court: Evidently not. I am sorry but I had forgotten 
that he was hard of hearing. Ask him the question. ·. , 
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By Mr. Weinberg: 
Q. Who paid this man? 
A. Mr. Jones gave me the money for the man, yes, sir. 
Q. Whose money was it, though, that was paid to him? 
A. Mr. Jones' money. 
Q. Who supervised this man? 
A. Mr. Jones. 
Q. Who told this man what to do? 
Mr. ,Villiams: Your Honor, that is a conclusion. 
The Court: I sustain the objection. 
By Mr. Weinberg: 
Q. Who had the :final authority to tell this man what to do? 
Mr. "Williams: I object. 
The Court: I sustain the objection. That agairi is a con-
clusion. Ask for facts and not conclusions. 
By Mr. Weinberg: 
Q. What exactly was this man to do there? 
page 19 ~ A. What was he do? 
Q. Yes. 
A. He was just to wait on me and get me materials as I 
worked. 
Q. State whether or not he mixed mortar for bricks? 
A. Yes, he did. 
Q. State whether or not he ever received any instructions 
from Mr. Jones? 
· A. Yes, sir. 
Mr. Williams: Your Honor, does he know that of his own 
knowledge? 
Mr. Fine: He has a right to cross-examine him on that, I 
submit. 
Mr. Williams: I understand, but all of the questions are 
leading·. 
By Mr. Weinberg: 
Q. State what instructions, or some of the instructions, that 
you heard Mr. Jones give that man . 
. A. Well, I have overheard him tell him, "Take these bricks 
from here and move them." Mr. Jones authorized him per-
sonally to take these bricks and move them in the back of 
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the yard. He also authorized him to hand me so and so, 
different things, as I needed them, and to help me on the job. · 
Q. Was Mr. Jones present there while you all 
page 20 ~ were working? ' 
A. Yes, sir. 
Q. What would Mr. Jones do while he was there? 
A. Mr. Jones did not do anything but stand around and tell 
us how he wanted it. 
Q. Did he tell you what he wanted T 
A. Yes, sir. 
Mr. Williams: I object on the ground that it is leading. 
The Court : '' What did he tell you'' would not be leading; 
not '' Did he tell you so and so T'' 
By Mr. Weinberg: 
Q. vVhat else would Mr. Jones tell the colored man to do 
besides moving bricks T 
A. Oh, anything in general that had to be done. We were 
doing brick work, and there was mortar to be made and 
lumber to be handled there when· we were building the stages. 
There was trash and stuff to be cleared up an,d moved away 
and piled up in piles. 
Q. Will you tell us just in your own words exactly how that 
scaffolding came to be built T Who built it T 
A. Well, the colored fellow and I built it together. 
Q. Under whose direction was that scaffolding builU 
A. Mr. Jones' and myself. 
Q. You said Mr. Jones, and then said something else. 
page 21 ~ (The answer was read by the reporter.) 
By Mr. Weinberg: 
Q. I hand you what purports to be a sketch of a scaffolding 
put up against a building, and ask you who drew that T 
A. Idid. 
Q. State whether or not that is a rough drawing of the 
scaffolding that you were working on when you were hurU 
A. That is right. That would not be a complete drawing. 
Mr. Weinberg: Your Honpr, I am going to offer this in 
evidence unless Mr. Williams objects. 
Mr. WiJiams: May I inquire if this drawing was made 
for' the purpose of this suit or before the accident T 
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By Mr. Weinberg: · 
Q. Did you make this before or after the accident? 
A. That? 
Q. Yes. 
A. I made that after. 
The Court: That answers your question, doesn't it, Mr. 
Williams? 
Mr. Williams: I object to it, Your Honor. 
Mr. Weinberg: On what ground? 
Mr. Williams: On the ground that it is self-serving. 
Mr. Weinberg: I introduce it, Your Honor. 
The Court: On the ground that it is self-serving? 
Mr. Williams: Yes. 
page 22 ~ The Court: Overruled. I will mark it ''Plain-
. tiff's Exhibit 1." 
By Mr. Weinberg: 
Q. Will you step down here and tell us exactly what this 
is? Just explain i U 
A. May I hold it so the jury can see it? 
Q. Yes. 
:A.. This is the back end of the house-
Mr. Fine: The Judge wants to see it. 
The Court: I will look at it eventually. Go on. 
A: This is the reai· end of the house that I was working on. 
The brick wall had bulged out and was standing in this posi.: 
tion. 
So, Mr. Jones came to me and asked me would I take those 
bricks out and rebuild that wall for him. I told him that I 
would. 
We went in here and pulled out some brick'from down below 
these windows, and at the_ top of these windows up into here. 
N·aturally I had to have a scaffolding to reach this window, 
or to reach this brick work. Tb,is section of scaffolding right 
here is the section that I was on. I was standing at this end, 
above this board·i-ight here. 
. ~ : .... : !: .:': . 
By Mr. Weinberg:.· . . .:. -' .. 
Q . .You are pointing now to what is riiarked "1 by 8"? 
A. Yes. 
page 23 ~ Q. Will you take this pencil and draw a circle 
arouud the board that broke? 
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A. (Does). This scaffolding here was built out of new ma-
terial altog·ether. ·· 
Q. You are pointing to the scaffolding· that is now on the 
left-hand side of the drawing? 
A. That is right. There are 2 by 4s which you see. These 
are 1 by 6s, new. I had four pieces of 1 by 6 to build the 
scaffolding. 
Q. Just a second. Just to get the record straight, these that 
you are pointing to now are marked '' Section 1;'' is that 
right? 
A. That is right. 
Q. That is the section of the scaffolding that you are 
referring to now? 
A. Yes. 
Q. And the 1 by 8 which you circled is on the part of the 
scaffolding called '' Section 2''? 
A. That is right. 
Q. Is that correct? 
A. That is right. The board was fastened to this window. 
This was fastened to the 2 by 4. This was fastened to the top 
of the doorjamb. This one also was fastened to the top of 
the doorjamb. 
page 24 ~ Q. You are pointing now to the 1 by 8 that broke 
in Section 2? 
A. That is right. 
Q. That was fastened to the doorjamb? 
A. That is right. 
Q. What was the other end of that 1 by 8 fastened to? One 
part was fastened to the doorjamb and the other to what? 
A. To a2by4. 
Q. All right. 
A .. This section here, as I said, was new lumber. 
Q. That is Section 1? 
A. That is Section 1. I had four sixteen foot pieces of 1 by 
6. I had nothing as far as scaffolding boards to put on top of 
the scaffold to use. So, what I did, I took three of those boards 
to put up on the top of what I had. 
Q. That is Section 1 you are talking about? 
A. That is Section 1. I took one of the four and cut it in 
three pieces, which I cut it in two twice and made these 
harrows for the stages to lay on. I laid across this barrow 
two pieces of 4 by 4, and then took some short pieces of one 
inch stuff and laid across them, and laid the other three boards 
on top of that so that l would have something to walk on. 
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Q. Of course you are talking about Section 1 now, and it 
was Section 2 that broke. Tell us how Section 2 was built. 
A. Section 2 was built of new 2 by 4s. These 
page 25 ~ extra braces are 1 by 4. We brought them in from 
another job. These 2 by 4s and 4 by 4s were brought 
from another job. · 
By the Court: 
Q. Brought by you from another job? 
A. Sir? 
By Mr. Weinberg: 
Q. Did you bring them Y 
A. We brought them-the colored man and myself brought 
them from one of Mr. Jones' jobs down the same street, just 
up the street a little bit. 
Q. It was Mr. Jones' lumber Y 
A. Yes, sir, Mr. Jones' lumber; it sure was. I never bought 
a piece of lumber while I was working for Mr. Jones at all. 
So, as to Section 2, I did not even have a board to put in that 
section. Mr. Jones said, "There is a door out there beside the 
wall. ,v e will get that and put that up.'' He said, '' I think that 
is solid.'' 
Q. To whom did he tell that? 
A. To the colored man that was working for me. He said 
to the colored man-
Mr. Williams: Your Honor, I can't tell whether this is 
hearsay or not hearsay. He said that he told the colored man 
to do something. 
page 26 ~ By the Court : 
Q. Did you hear Mr. Jones tell that colored 
man? 
A. Yes, sir. 
Q. Is that the board that broke? 
A. No, sir. 
The Court: Let's get to the board that broke. 
By Mr. Weinberg: 
Q. Tell us about the board that broke out there. 
A. The board that broke, that was put up there first before 
the door. 
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Q. Who put that up Y 
A. The colored man. 
By the .Court: 
Q. Where did he get it? Do you know? 
A. He got it in the back yard. 
Q. Whose back yard Y 
A. The place where we were working. 
Mr. Williams: I can't hear him. He is standing with his 
backtome. 
The Court: Come up here and sit in the witness chair, Mr. 
,villiams. 
By Mr. Weinberg: 
Q. Mr. Lassiter, tell the gentlemen of the jury where that 
1 by 8 came from, and how it happened to get in 
page 27 ~ there-the rotten 1 by 8 Y 
A. Well, I told Mr. Jones that we did not have 
enough material-new material to complete the stage. Mr. 
Jones said, "Well, I just don't want to buy any more, be-
cause when I :finish this job I don't know when I will ever 
need more lumber. I may need it someday and I may not. I 
do not have any place for storage.'' 
Q. So what did he tell you to do? 
A. So he told the colored man to see if he could :find a 
piece of board to put "QP there, to put that stage up. 
Mr. Williams: Let's inquire whether or not he heard that, 
or whether the colored man told him that. 
By Mr. Weinberg: 
Q. Did you hear him say that to the colored man Y 
A. Yes, sir. 
Q. That was said in your presence? 
A. Yes, sir. 
Q. After he said that what did the colored man do? 
A. He went and got a piece. 
Q. From that pile that Mr.Jones told him to get it from? 
A. Yes, sir; from the pile of lumber that was in the yard. 
Q. Then did he put it up there? · 
A. Yes, sir. · · ' 
page 28 ~ Q. What was put on top of this 1 by 8? 
A. He put two pieces of 2 by 4. He took that old 
door and laid it up on top of those old 2 by 4s. 
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By Mr. Williams: 
Q. Who did-you T 
A. The colored man. 
By lVlr. Weinberg: 
Q. Did you have a chance, or any chance, to examine the 
rotten 1 by 8 before the door was put on there and covered 
itup? 
A. Well, if I had ever given it a thought that he was doing 
such a thing, or there would be any accident, whatsoever, 
picking out a board to put up there to make a stage out of 
that would not hold or be sufficient, naturally I would have 
thoroughly inspected it. 
Q. I did not ask you that. I said, did you inspect iU 
A. No, sir. 
Q. Did you get up on the staging afterwards? 
A. Yes, sir. 
Q. The rotten 1 by 8 was concealed T 
Mr. Williams: I object to that. 
Mr. Weinberg: There is no other way to ask the question. 
page 29 ~ By Mr. Weinberg: 
Q. State whether or not the 1 by 8 was concealed 
by the door? 
A. Yes, sir, the top part of it was concealed. As a matter of 
fact, the place that I was up on, the door covered it over. 
Q. Let me get one thing clear. Mr. Williams has been ob-
jecting so that I don't know whether this point has become 
clear yet or not. Who told the colored man to get that 1 by 8 
from that pile of lumber? 
A. Mr. Jones told him to get it. 
Q. Did you hear Mr. Jones tell him to get it? 
A. Mr. Jones was standing right nearby me when he told 
him. 
By the Court: 
Q. The question was not where Mr. Jones was standing, 
but whether you heard him T 
A. Yes, sir, I heard him tell him to get the board. 
By Mr. Weinberg: 
Q. After you got up on the scaffolding what happened? 
A. After what? 
Q. After you were up on the scaffolding what happened? 
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A. After I was up on the scaffolding I got over on the new 
section-
Q. I want to get to the point. Did the scaffolding 
page 30 ~ fall down or not Y • 
A. I waited for the colored man to bring me 
some mortar so that I could start my brickwork. I walked 
around on the other end of the scaffold. When I walked over 
that 1 by 8 it broke. 
Q. Did the board fall to the ground Y 
A. I don't know what happened. 
Q. Did you fall to the ground Y 
A. That board didn't, because it was hanging. 
Q. Did the board break Y 
A. Yes, sir. 
Q. Did the door fall to the ground 7 
A. Yes, sir. 
Q. Did you notice that board after you fell '1 
A. Yes, sir. ·when I looked up, the board was hanging. That 
is all I knew about it. I had to go to the hospital at once. · 
Q. Was it the 1 by 8 which broke? 
4-.. I had a hole knocked in my head and the blood was 
pourmg. 
Q·. You. did not hear me. Y.l as it the 1 by 8 which broke 7 
A. Yes, sir. 
Q. Did you look up at it? 
A. Yes, sir. 
Q. What was the condition of it Y 
page 31 ~ A. It was just hanging. 
Q. Was it sound, or what? 
A. I did not take time right then to look. Blood was flying. 
My foot was all jammed in there. 
Q. If a 1 by 8 had been used which was sound. would that 
have been sufficient to do the job? 
A. Yes, sir. 
Mr. Williams: I object. 
The Court: I sustain the objection. 
Mr. Weinberg: On what ground? 
The Court: He has never been proven an expert on U,at 
subject. 
By Mr. '\Veinberg: 
Q. How many scaffolds did you build in your lifetime Y 
A. That is a big question to ask me. Right now I can't foll 
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you. I have been doing carpentry work all my life, ever since 
I was old enough to do anything. 
Q. Did you build scaffolds? 
A. I built scaffolds for brick masons and all kinds of work. 
Q. How many years have you been building scaffolds 1 
A. I will say for the last thirty years. I have been building 
scaffolds twenty-five to thirty years. 
Q. State whether or not you know how to build a scaffold 
so that it won't fall down? 
page 32 ~ A. Yes, sir. 
Q. If a 1 by 8 had been used there of sound 
lumber would it have held or not? 
A. Yes, sir, it sure would have. 
Q. After you fell did you go to the hospital 1 
A. Yes, sir . 
• .. • • • 
page 53 ~ ARNOLD PAUL LASSITER, 
the plaintiff, being recalled for cross-examination, 
further testified as follows : 
Examined by Mr. Williams: 
Q. Mr. Lassiter, you have done some other work for Mr. 
Jones, have you noU 
A. Yes, sir. 
Q. As a matter of fact, you had done some work on the 
same street other than where vou had the accident? 
A. Yes, sir. · 
Q. In the 1000 block, wasn't it? 
A. (No answer) 
Q. In the 1000 block of ·wide Street? 
A. Yes, sir. 
Q. And you moved from there down to the job where you 
had the accidenU 
A. That is correct. 
Q. Mr. Lassiter was to pay you $2.75 an hour for doing 
that work, was he noU 
A. (No answer) 
Q. Mr. Jones was to pay you $2.75 an hour for doing that 
work1 
A. Part of it, yes, sir. 
Q. All of it, wasn't he? 
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A. In the 1000 block, you mean T 
page 54 ~ Q. In the 1000 block and also in the 1200 block T 
A. Yes, sir. He paid me $2.75 an hour. 
Q. You were at one time a contractor? 
Mr. Fine: I object to that, Your Honor. The question is 
whether he was a contractor or not on this job. 
The Court: He is not asking him that now. He is asking 
him whether or not he was a contractor. I will allow it. G.o 
ahead. 
By Mr. Williams: 
Q. You were a contractor at one time, were you not T 
A. Yes, sir. I carried a contractor's license. 
Q. WhaU 
A. Yes, sir, I had a contractor's license. 
Q. And you are a contractor at the present time, are you 
not? 
A. At the present time, right now, but it hasn't· been very 
long since I bought my license. But, I was not a contractor 
in '56. 
Q. You were not a contractor in '56? 
A. No, sir. 
Q. But you knew that Mr. Jones knew nothing about build-
ing scaffolds or brick walls, or anything of the kind didn't 
you? 
A. No, sir, I did not know he did not. 
page 55 ~ Q. You did not T 
A. No. 
Q. You agreed to do this work for $2.75 an hour? 
A. That is right. 
Q. Is that righU 
A. That is right. 
Q. And you kept the time, did you not T 
A. Yes, sir. 
Q. That you worked T 
A. Yes, sir. 
Q. And you employed George Staton to assist you T 
A. No, sir. 
Q. You did notT 
A. No, sir. I just got him. 
Q. You just got him T 
Mr. Fine: Let"him finish, Mr. Williams. 
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By the Court : 
Q. Go ahead. 
A. I went and got this man, because Mr. Jones asked me 
to get somebody to help me. I told Mr. Jones that I had to 
have somebody to help me, and Mr. Jones said, "Well, all 
right, go and get you a man to help you.'' 
By Mr. Williams: 
Q. And you went and got George Staton? 
A. I went and got him. 
page 56 r Q. To help you? 
A. Yes, sir. 
Q. And you were his boss were you not? 
A. ·was I the boss? 
Q. Yes. 
A. I wasn't any more the boss than Mr. Jones was. vVhen 
Mr. Jones was there he told me-
Q. Just answer the question. 
:Mr. Fine: I object to my friend not permitting him to 
answer just because he might get an unfavorable answer. 
I submit that is not proper. 
Mr. Williams: I think I am entitled to a responsive an-
swer to the question. 
The Court: I agree with you. vVhat is your question~ 
(Read by the reporter.) 
By the Court: 
Q. Go ahead and finish up whatever you were going to say . 
. A. I told Mr. Jones that I had to have a man to help me 
work. He said. '' All right, you go and get the man. Get· any-
body that you want to get; anybody you can find.'' I got this 
man and brought him right to the job with me to work. He 
liYed not too far from where I lived. I carried him and brought 
him each morning to the job and home each night. 
page 57 r Mr. Jones supcrviRcd the. entire job. He and I 
both-
Mr. vVilliams: I object to that. That is not responsive. 
Mr. Fine: I submit it is responsive, if Your Honor please. 
The Court : Go ahead. 
A. Mr. Jones supervised the entire job. Mr. Jones was 
present the majority of the time that that job was in progress. 
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Other than that, naturally when I wanted a piece of material 
I would have to tell the colored man to get me a piece of 
material, or move so and so, or do so and so~ Naturally, that 
is true. 
By Mr. Williams: 
Q. Mr. Lassiter, isn't it a fact that you interviewed George 
Staton to be your helper¥ 
The Court: That he did what, Mr. Williams? 
Mr. vVilliams: That he interviewed George Staton to be 
his helper on this job. 
A. I did·¥ 
By Mr. Williams: 
Q. You did? 
A. Why did If 
Q. I did not hear you. 
A. No. 
The Court: I haven't the slightest idea what 
page 58 ~ his answer was. Ask the question over again, Mr. 
Williams. Strike out whatever he said in response 
to that question. Go ahead. 
By Mr. Williams: 
Q. Isn't it a fact that you interviewed and employed George 
Staton to help you on this job? 
A. I told you that I did it according to what Mr. Jones told 
me to do. "\Vhen I told Mr. Jones that I had to have a man, he 
said, "vVell, get a man." And, I got a man. 
Q. And you selected George Staton, didn't you? 
A. I could lmn:> selected somebody else just as good as I 
could him. 
By the Court: 
Q. Answer the question. Don't argue with 1\Ir. "\Villiams. 
By Mr. Williams: 
Q. Isn't that true T 
A. I just picked up the man and carried him to work. That 
is it. 
Q. You picked up the man and carried him to work T 
A. Sure. 
Q. Didn't you make a deal with him as to what he was 
going to be paid? 
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A. Sir? 
Q. Didn't you tell him what he was going to be paid V 
A. What he was going to be paid¥ 
page 59 r Q. Yes. 
A. No, I did not tell him what he was going to 
be paid. Sure, I did not tell him-not then. 
Q. What did you pay him? 
A. I did not pay him anything, period; only except the 
money that Mr. Jones gave me to give to him. That is all I 
paid him. 
Q. But you were the man who made contact with him and 
agreed to give him a job to do this work as a helped You can 
answer that question "Yes" or "No," can't you? 
A. I just told you that I went and got that man, yes, sir. 
Q. You reported to Mr. Jones that you had gotten a man 
to help you? 
A. Did I report it to Mr. Jones that I had gotten a man to 
help me? 
Q. Yes. 
A. V{hy should H Mr. Jones was on the job when I got 
there. 
Q. And you kept the time for both yourself and Staton, 
didn't you? 
A. Yes, sir. I kept the time for myself and the colored 
man. 
page 60 r Q. Mr. Jones would give you a check to pay you 
and Staton? 
A. That is right. That is exactly right. 
Q. You are an experienced builder and contractor? 
A. Yes, sir. 
Q. When was that scaffold completed 1 
A. When was what? 
Q. When was this scaffold completed? 
A. When was it completed? 
Q. Yes. 
A. It was completed the 21st day of November. 
Q. It was completed on November-
Mr. Weinberg : He said the 21st. 
Bv Mr. Williams: 
• Q. You mean to say that the scaffolding was not completed 
until the 21st dav of November? 
A. Not that part of it, no, sir. 
Q. Any part of it? 
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A. Not where I was up on there. I had to do some work 
before that, before I put the scaffolding up there. 
(J. Were you up on the scaffold when it broke? 
A. WhaU 
Q. Were you up on the scaffold when it broke? 
A. I imagine I was. I think I was. 
Q. How long did Mr. Jones stay there? 
page 61 t A. How long did he stay? 
Q. Yes. 
A. At what particular time1 
Q. On the 21st. 
A. I don't know. He was there practically all day. 
Q. Wasn't that scaffolding completed prior to the 21st? 
A. How is that? 
Q. vVasn 't that scaffolding completed prior to the 21st day 
of November 1 
A. Was iU How was iU I did some work down below where 
the scaffold was on the same day, and then built the scaffold 
up and was going on up. 





Q. Mr. Jones never did any work on the scaffold, did he? 
A. No, sir. 
Q. Did you see the scaffold before you went up on it? 
A. Sure, I saw it. 
Q. I believe you said that the thing was rotten, but it wasn't 
obvious that it was rotten 1 
page 62 t A. That is right. 
Q. It looked all right to you, didn't iU 
A. I did not examine that piece of board. 
Q. Didn't it look all right to you? . 
A. I did not examine that piece of board. 
Q. I thought you said you looked at it and it looked all 
right to you 1 
A. I said I looked at the scaffold, but I did not say that I 
looked at every nail that was drove in it. I said I looked at the 
scaffold. 
Q. It looked all right to you? 
A. As far as I noticed it. 
Q. So far as anybody else could tell it looked all right, 
didn't iU . 
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A.. It wasn't all right. 
Q. I can't hear you. 
A.. I said it wasn't all right. 
Q. I say, so far as anybody else could tell from standing 
on the ground, it looked all right, didn't it Y 
A. If the man-
Q. Just answer my question. 
Mr. Fine: He has a right to answer, if Your Honor 
please. 
The Court: Object to the question. 
Mr. Fine: I object to it, sir. 
page 6~ ~ The Court: Sustained. He can't tell what other 
people could do. It is asking for an opinion. I 
sustain the objection. 
By Mr. Williams : 
Q. Mr. Jones never gave you any instructions as to how to 
do this work other than to give a complete job, did he? 
A. Yes, sir. 
Q. What did he tell you to do? 
A. Sure, he did. 
Q. What did be tell you to do? 
A.. He told me what he wanted and how he wanted it; all 
about it, yes, sir. 
Q. Did he stand around there and tell you how to build it? 
A.. How to build what-the scaffold? 
Q. The scaffold and lay the bricks? 
A.. He did not tell me bow, but he told me what he wanted. 
Q. He told you what he wanted to complete the job, didn't 
he? 
A. Yes, sir. He told me how he wanted the work done-how 
to do it-what he wanted done, how far to go, where to take 
out the brick and where not to .take them out. .Sure, he did. 
Q. And for that. you received $2. 75 an hour, 
page 64 ~ and you were to do the work in the method that 
you saw fit? 
A.. I worked according to Mr. Jones' instructions. 
Q. To give him a completed job Y 
A. Sir? 
Q. To give him a completed job°? · 
A.. I guess I would have given him a completed job if I 
had not gotten hurt. But, I would have still been working 
the same when I finished as I was when I started. 
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Q. What were you doing on the day that the scaffold broke? 
A. "'\Vhat was I doing· on that dayt 
Q. vVere you laying bricks, or what? 
A. I was taking bricks out of the wall, and I was laying. 
hricks, and I was building the scaffold. That is what I was 
doing: three things. 
Q. You were not laying bricks and building the scaffold at 
the same time, were you? 
The Court: His answer to that is that he was not. 
Bv Mr. Williams: 
• Q. Which were you doing-taking out bricks? 
A. When I was building the scaffold, I was building the 
scaffold. 
Q. I know that. But, on the day of the accident 
page 65 ~ were you taking out bricks or were you building the 
scaffold? 
A. I built the scaffold and took out bricks and laid bricks 
all the same day. 
By the Court: 
Q. Was that the day of the accident? 
A. Yes, sir. 
Q. Did you build the scaffold the day of the accident? 
A. Yes, sir, the day of the accident. 
By Mr. Williams: 
Q. What did you do on the 14th of November? 
A. The 14th? 
Q. Yes. 
A. I completed some work on the inside. 
Q. WhaU · 
A. I started work on the outside. 
Q. What did you do on the 15th? 
A. I beg your pardon as to the first question. As to the first 
question, on the 14th, I can't tell you. 
Q. What did you do on the 15th? 
A. I can't tell you that. 
Q. What did you do on the 16th? 
A. I can't tell you that right now. 
Q. vVhat did you do on the 17th? 
page 66 ~ A. What has that got to do with this? 
Q. It doesn't make any difference what it has 
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got to do with it. You answer the question. If you can't, say 
that you don't know. 
A. I can't tell you. 
Q. You had to build a scaffold before you could take out 
the brick, didn't you 1 
A. Not all of it, no, sir. 
Q. As to the part that broke, did you have to build that 
before you took out the bricks? 
A. No, sir. I took out some bricks, I told you, down below 
where the scaffold was, and then built the scaffold to finish 
going on up. A man who gets out of his reach has to have 
something there to work on. 
Q. At what time did Mr. Jones come to the scene of the 
work on the ~1st? 
A. ·what time did he do what? 
Q. Come to the scene of the work? 
A. Mr. Jones was there practically all day. 
Q. At what time did he come there? 
A. I don't know what time he come there. I did not notice 
exactly what time. It was a little bit after I started work at 
8 :00 o'clock; not too long. 
Q. How long did he stay there? 
A. He stayed there until about noontime. 
page 67 ~ Q. "\Vhat was he doing? 
A. I just told you that he wasn't doing anything 
but standing around. 
Q. Standing around? 
Mr. Fine: Let me interrupt, if I may. 
BvMr.Fine: 
· Q. Mr. Lassiter, I know some of these questions may not 
appear to be ordinary, but it is your duty to answer them, and 
it is his duty to ask them. You go ahead and answer the best 
you can. That is his business. 
l\fr. Williams: I don't think that is very helpful, Mr. Fine. 
Mr. Fine: It is meant to be helpful. 
The Court: One minute. Continue with the case. 
By Mr. Williams: 
Q. Isn't it a fact that you would tell Mr. Jones what you 
wanted in the way of material and he would order it for you? 
A. No, sir, not in this case; no, sir. Mr. Jones told me to 
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use what we had, as he did not want to buy any more if he 
could possibly help it. That was what he told me. 
Q. Did he buy material for this job from the McClellan 
Lumber Companyt 
A. Did he buy iU 
page 68 ~ Q. Yes. 
A. He bought it, yes, sir. 
Q. Didn't you tell him that was what you needed Y 
A. No, sir. 
Q. How did he know what you wanted if you did not tell 
him? 
A. Most of that new material that was in that job in the 
1200 block where I got hurt was up in the 1000 block where 
we had been doing some jobs, and we carried it to that job. 
Q. Then, you went down there and got that lumber from 
the 1000 block in your own truck, didn't you Y 
A. Yes, sir. . 
Q. You picked it up and put it in your car and brought it 
down to the job in the 1200 blockY 
A. Yes, sir. I carried it to that job; I sure did. 
Q. And you also picked up some lumber at Mr. Jones' 
house, did you not Y 
A. Yes, sir. I picked up two or three pieces of lumber 
there. 
Q; You and the colored helper did thaU 
A. Yes, sir. 
Q. And there was also some lumber that was sent to the 
job by McClellan Lumber Company, wasn't there?" 
A. To that job? 
page 69 ~ Q. Yes. 
A. There were two pieces of 4 by 4 ~en,t there, 
and a piece of probably 6 by 6, maybe. I believe I am right-
6 by 6 or 6 by 8. 
Q. And that was new, wasn't iU 
A. Yes, it was. 
Q. The other lumber was new, too, wasn't iU 
, A. What did I do with iU 
: ... : 
Q. I say, the other lumber that you cartied up there in your 
automobile or your truck was also ·new, wasn't ·it Y 
A. Belonged to me Y 
Mr. Fine: Speak a little louder, Mr. Williams. 
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By Mr. 'Williams: 
Q. The other lumber that you used in building that scaffold 
was new, also, was it not? 
A. Yes, sir; the lumber that I took up there, yes, sir. 
Q. As a matter off act, you selected it, didn't you? 
A. I did not select it. We just had it left from the other 
job, and I just moved it over to that job. 
Q. Did you examine this scaffolding after it was completed? 
A. No, sir. 
Q. Wasn't that your joM 
page 70 r A. Was that my joM 
Q. Yes. 
A. As I told you awhile ago, I did not think that nobody 
was going to put up anything there, with him and I both 
having to work on it-that would have any clefe'.'t, or I did 
not have any idea that it would fall or break down, no, sir. 
Q. You say it was not open and obvious that the board was 
defective? 
A. I did not say the board was defective. 
Mr. Fine: If Your Honor please, he said twice-
Mr. Williams: l\'Jay it please the Court, I ask Mr. Fine, 
through the Court, to let me complete my examination. 
The Court: Mr. Fine thought you were misquoting the 
witness. Necessarily it would be his duty to speak up then. 
(The last question was read by the reporter.) 
By Mr. Williams : 
Q. You don't say that the board was defective? 
A.. It ·was hound to have been defective, with a break. 
Q. ·what did yon mean by saying, "I did not say it was 
defective"? 
Mr. Fine: If Your Honor please, I object to 
page 71 r that as not a fair question. The question he asked 
was whether it was open and obvious. Then he 
asked, "You say it was not defective?" That is a different 
proposition. I submit, if Your Honor please, that that is not 
proper. 
The Court: It can be defective without being open and 
obvious. 
Mr. ,\7illiams: He said both. 
Mr. Fine: I object to that. 
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The Court: You are speaking of the board that broke T 
Mr. Fine: Yes, sir. 
By The Court: · 
Q. Was it just before it broke that it was defective T 
A. No, sir. 
Q. WhaU 
A. No, sir. 
The Court: The answer was ''No, sir.'' Go ahead. 
Mr. Williams: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Weinberg: 
Q. Did you see this 1 by 8 that broke before you fell T 
A. I did not notice this 1 by 8 as a special piece 
page 72 ~ of board, or as a special piece nailed to the scaffold. 
I could say that I saw a piece of board and saw that 
it was an old piece of board, yes. 
Q. From how far away T 
A. From how far away? 
Q. Yes. 
A. Nearby the scafford. 
Q. How close did you get to that board before it broke 1 
A. Well, I went up on the ladder. 
Q. Did you look at the board when you were on the ladder T 
A. No, not to just look at the board, no, sir. · 
Mr. Williams: All of this has been gone over twice. 
The Court: This witness testified at one time, as I recall, 
that the door was put on the scaffolding which covered up 
this board before he saw it. 
Mr. Weinberg: Exactly. 
The Court: I could not understand him very well. 
Mr. Weinberg: He has difficulty with his hearing, Your 
Honor. 
The Court : Can't you please explain to him not to answer 
a question unless he hears it T 
page 73 ~ By Mr. Weinberg: 
Q. Let me ask you this: You saw this board after 
you fell, did you noU 
A. Yes, I saw it after I fell. 
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Q. If you had seen this board before you fell, could you 
have told whether or not it was rotten? 
Mr. ·Williams: I object to that, Your Honor. 
The Court : Sustained. 
Mr. Weinberg: On what basis, Your Honor? 
The Court: I don't think I have to explain. 
Mr. Fine: I am going to ask Your Honor to indulge me 
for just a moment. I want to bring this to your attention, if 
I may, for your consideration, if you please. If Your Honor 
please, our purpose in asking that question is to develop 
whether or not in the exercise of reasonable care a person 
could have discovered that that board was rotten. That is 
what we want to ask him. 
The Court: I sustain the objection. 
Mr. Fine: \Ve note a-11 exception, if Your Honor please. 
This witness will testify-we have asked him-that if he 
had put this board in the scaffold-and not the colored 
man-he could have seen that it was rotten and would not 
have put it in there. 
The Court: But he did not see it before it 
page 7 4 ~ broke. 
Mr. Fine: He not only did not see it before it 
was broken, but he did not put it in there. 
Mr. Weinberg: He did see it afterwards. 
The Court: I have ruled. 
Mr. Fine: May it please the Court, for the purpose of 
the record, sir, we would like to ask him tho question in the 
absence of the jury in accordance with your ruling. 
The Court: You can stay here after I leave. The jury and 
I are going to leave at 1 :00 o'clock. You can ask him anything 
you want. 
Mr. Fine: I want it for the purpose of the record. 
By Mr. Weinberg: 
Q. Who selected the bricks that went up there1 Who bought 
them? 
A. Mr. Jones. 
Q. Who bought the mortar for the bricks 1 
A. Mr.Jones. 
Q. Who bought the sand? 
A. Mr. Jones. 
Q. Whose lumber went up there? 
A. Mr. Jones'. 
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Q. Who selected the things to be bought? 
page 75 ~ A. Mr. Jones. 
Q. Who told you which materials to use? 
A. Mr. Jones. As a matter of fact, I used what he sent to 
the jobs. 
Mr. ""\Villiams: I did not hear that . 
. Mr:vVeinberg: He said, "I used what he sent to the jobs." 
By Mr. Weinberg: 
Q. As the work was going on what was Mr. Jones doing 
there? 
A. Mr. Jones was standing around the majority of the time 
looking on and telling me-he said, "I think you ought to 
take out a few more bricks there and add a few more, and I 
think you ought to do this and ought to do that." He was 
absolutely supervising the job. 
Q. State whether or not the same thing would be true of 
the colored man's work. 
A. Sure. 
Mr. \Veinberg: That is all. 
RE-CROSS EXAMINATION. 
By Mr. Williams: 
Q. Didn't you tell Mr. Jones what you needed in order to 
do this work? 
A. Not at that job, no, sir. 
page 76 ~ Q. How did he know how many bricks to buy and 
how much lumber to buy if you did not tell him? 
A. If I did not tell him? 
Q. Yes. 
A. He did not buy the lumber for the scaffolding for that 
job. 
Q. How would he know how many bricks to buy? 
A. He asked me approximately how many I thought it 
would take to do it. · 
Q. And you told him what you needed for the job? 
A. I told him what I thought it would take to do the job. 
Mr. Williams: That is all. 
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RE-DIRECT EXAMINATION II. 
By Mr. Weinberg: 
Q. Did he always agree with you as to how much sand or 
how much mortar or how much bricks were needed'? 
~t\.. Yes, he did. 
Q. .As I understand it, you were hired to be paid by the 
hour. Is that correct¥ 
.A. Yes. 
Q. Were you hired to complete this job, or could he have 
fired you at any time he wanted to? 
.A. How is thaU 
page 77 r Q. Could Mr. Jones have discharged you before 
you finished the job in accordance with the terms 
under which you were hired¥ 
.A. I imagine he could, yes, sir. I am sure he could. 
By Mr. Williams: 
Q. That is just your opinion, isn't it? 
.A. Sir¥ 
Q. That is your opinion only¥ 
.A. My opinion. If I work for you by the hour I think you 
can tell me to go at any time. 
Q. He did not tell you that he could fire you if he wanted 
to did he¥ · 
.A. Why should he tell me¥ 
By Mr. Weinberg: 
Q. Just answer the question . 
.A. No, he did not tell me he was going to fire me or could 
fire me. 
By Mr. "\iVilliams: 
Q. Your contract simply was that you were to do this job 
and you were to receive $2.75 an hour for your work until it 
was completed¥ 
.A. I did not have any contract. Mr. Jones asked me what 
would I work for, and I told him what I would work for. He 
said, "Well, that is agreeable with me. Go ahead. 
page 78 r Then we will get the job finished.'' 
.. .. .. • • 
page 79 r 
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HILLIS CHILDS, 
being recalled, further testified as follows : 
Examined by Mr. Weinberg: 
• 
Q. You are Hillis Childs, and you previously testified, did 
younotY 
A. Yes, sir. 
Q. I believe you also testified that you saw the rotten board, 
the 1 by 8. Is that correct? 
A. Yes, sir. 
Q. How close would someone have to get to that board to 
tell that it was rotten Y 
Mr. Williams: We have been over this, it seems to me. 
The Court: I don't recall that question. 
A. You would have to get right close to it to tell that it was 
rotten. 
By Mr. Weinberg: 
Q. How close? 
page 80 ~ A. Say, just about this distance (indicating). 
By the Court: 
Q. Could you have seen it before it broke Y 
A. You could not tell it was rotten before it broke. 
By Mr. Weinberg: 
Q. Could you have told it was rotten before it broke? How 
close would you have to have gotten to it before it broke to 
have told it was rotten, 
The Court: One minute. 
{The last answer of the witness was read by the reporter.) 
By Mr. Weinberg: 
Q. Do I understand that to mean-
Mr. Williams: Wait a minute. 
Mr. Weinberg: I have to. straig~ten him out, Judge. 
The Court: I do not thmk a simple answer requires 
straightening out. 
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Mr. Weinberg: I don't know whether he understood the 
question. 
Mr. Williams: He answered it. 
Mr. Fine: I submit that we can ask him whether or not 
it could be seen on inspection, or whether you would have to 
put your hand on it. 
page 81 r Mr. "Williams: Your Honor, I submit that he 
has answered the question by stating that he 
could not see it. 
Mr. Fine: If Your Honor please, we have a right-
The Court: Go ahead. I will pass on the questions as they 
are propounded. 
By Mr. vYeinberg: 
Q. I am referring now to the board before it broke. Do you 
understand tbaU 
A. Yes, sir. 
Q. Before it was broken. Could any person tell before that 
board broke that it was rotten 1 
A. No, sir. 
Q. Could they have told had they felt iU 
The Court: One minute. I allowed you to cross-examine 
your own witness, and he has reiterated what he said before. 
Mr. Weinberg: I am taken by surprise. I think I have a 
right to cross-examine him. That is not what he told me 
before. 
The Court: The only time that I know of that you have 
a right to cross-examine a witness when you are taken by 
surprise is when he has made a previous inconsistent state-
ment. 
Mr. Weinberg: To me he certainly did. 
page 82 r Mr. vVilliams: If the lawyer testifies to that, 
he has to get out of the case. 
By Mr. vYeinberg: 
Q. Did you tell me out in the hall that before that board 
broke, if someone had looked at it closely he could have seen 
that it was rotten f 
A. If they had looked at it closely, they could have told 
that it was rotten. 
Q. Was that what you told me out in the hall 1 
A. Yes, sir. 
Q. Is that your testimony now? 
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A. Yes, sir. If he looked at it closely, he could have told 
that it was rotten. 
Q. Before that board was broken how close would. someone 
have had to look to have told that it was rotten Y 
A. They would have to get right close to it to tell, about 
this distance (indicating). 
The Court : Six inches. 
Mr. Weinberg: Your Honor says six inches T Good enough. 
That is all. 
CROSS EXAMINATION. 
By Mr. Williams : 
Q. What is your name 1 
A. Hillis Childs. 
Q. What day was it that you went there to com-
page 83 ~ plete this work 1 
A. I don't know what day it was, but it was in 
the latter part of the week. I don't know whether it was on 
a Wednesday or Thursday. 
Q. Do you remember what date? 
A. No, sir, I don't know the date even. 
Q. Of course you don't know when the thing was com-
pleted? 
A. The brickwork, I was there two days-piece days-
doing the work. 
By the Court: 
Q. Illustrate again to me how close you had to look at it 
to see that it was rotten. 
A. Well, about like this (indicating). 
The Court : I think between eight and ten inches would be 
a better estimate. 
Mr. Weinberg: Eight to ten inches Your Honor saidT 
The Court: Yes. 
Mr. Williams: That is all. 
Mr. Weinberg: That is all. We rest, if Your Honor please. 
Mr. Williams: Your Honor, we would like to make a 
motion. 
The Court: All right, Ladies and Gentlemen. 
page 84 ~ I anticipate that this is going to take a little while. 
We will recess for lunch as far as the jury is con-
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cerned. Be back at 2 :00 o'clock; if you will, please. Do not 
discuss the case with anyone and allow no one to discuss it 
·with you during this luncheon recess. You are excused. 
( The following proceeding was had in the absence of the 
jury:) 
The Court: I assume that you have two points, Mr. 
·williams. I assume that one of your points is going to be that 
he was a general contractor; and, Two, that a reasonable 
inspection would not have disclosed the defect in the board. 
Are there any other points t 
Mr. Williams: I think they are the two points. In the 
first place, under this contract, which is not in dispute, ·he 
was employed to do the job of tearing down a brick wall and 
rebuilding it, and of course to build the necessary scaffold, 
and so forth and so on. He was to be paid $2.75 an hour for 
doing that job. Now, that made this contractor an independ-
ent contractor. He was in charge of the work. It is admitted 
that he did the hiring of the helper. If he was an independent 
contractor doing the job in accordance with the methods that 
he wanted to do it, then he cannot recover for any 
page 85 ~ defects in the scaffold. For instance, they allege 
. that we were negligent in building the scaffold 
when, as a matter of fact, this man built the scaffold. He is 
the man who built it. 
Now, in addition to that, if a board were put in there that 
was rotten, but it looked all right to the average person, unless 
he got within two inches of it. which he did not have to do-
The Court: Eight to ten inches. 
Mr. Williams: Then there is no negligence on the part 
of the defendant. 
(The motion was further argued, after which the following 
occurred:) 
The Court: I am going to strike the evidence. I think 
Mr. Williams is right. 
Mr. Weinberg: We note an exception. 
* * 
page 85-a ~ 
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CERTIFICATE. 
This is to certify that at the close of the plaintiff's evidence 
the defendant made a motion to strike out the plaintiff's 
evidence on the grounds that 
1. The plaintiff was an independent contractor. 
2. The defendant was guilty of no negligence. 
3. The plaintiff was guilty of contributory negligence. 
The Court sustained the motion. 
The above grounds of motion are hereby made part of the 
record. 
J. HUME TAYLOR 
Judge, Court of Law and Chancery 
of the City of Norfolk 
Copy delivered to Mr. Weinberg on the 14th day of Decem-
ber, 1957. 
LEIGH D. WILLIAMS 
Filed Dec. 16, 1957 
H. L. STOVALL, D. C . 
• • • • • 
A Copy-Teste: 
. 
H. G. TURNER, Clerk. 
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